
STATE OF INDIANA
) MONROE CIRCUIT COURT #1

) SS:

COUNTY OF MONROE
) CAUSE NO. 53C01-1806—PL—01240

U-J‘EIGHTY CORPORATION,
PETITIONER,

VS.

CITY OF BLOOMINGTON
BOARD OF ZONING APPEALS,

RESPONDENT

ORDER

This cause is now at issue regarding the Petition for Judicial Review of Zoning Decision filed

herein by the petitioner. U-J Eighty Corporation. The Court, being duly advised, now finds and Orders as

follows:

1. The petitioner requests that the Court strike down the City of Bloomington’s Unified

Development Ordinance definition of ”Fraternity/Sorority House ”
as unlawful, to set aside the

adverse decision of the City of Bloomington Board of Zoning Appeals, and to order the Board of

Zoning Appeals to dismiss and vacate the two Notices of Violations issued to the petitioner.

2. The facts in this case are not disputed. The petitioner owns real estate Iocated at 1640 North

Jordan Avenue, in Bloomington, Indiana. The petitioner purchased this property in 2002. Prior

to the petitioner’s purchase of the property, the Sigma Alpha Mu fraternity had purchased the

property from Endiana University. The property has a plat restriction which requires that it be

used solely for student housing. 0n August 4, 2016, the petitioner leased the property to the

Gamma-Kappa Chapter of Tau Kappa Epsilon, Inc. (TKE). Under the terms ofthis lease, the

property was to be used, occupied, and maintained by the TKE local as a student dormitory for

its members and house director. The term of the lease was from August 5, 2016 until May 14,

2019.

3. In February 2018, Indiana University notified the members ofthe TKE local that they could no

longer reside on the petitioner’s property because the TKE local had lost its official sanction by

the University. The University offered the members the opportunity to move to dormitories

operated by Indiana University. Members of the fraternity moved out, however two individuals

remained to reside on the property.

4. 0n February 22, 2019 and February 28, 2018, the respondent through its City of Bloomington

Planning and Transportation Department issued Notices of Violation to the petitioner. These

notices alleged that the petitioner was in violation of the Bloomington Municipal Code's Unified

Development Ordinance (UDO) 20.02.500 Institutional Permitted Uses” for the reason that the

property no ionger met the definition of a ”fraternity/sorority house” as defined by the Code



and the use of the property as a dwelling by the two individuals was not permitted in an

Institutional zoning district.

5. The petitioner appealed the decision of the Planning Department to the Board of Zoning

Appeals. On June 13, 2018, the Board of Zoning Appeals denied the petitioner’s petition for an

administrative appeal and affirmed the issuance of the Notices of Violations.

6. Pursuant to LC. 36-7-4—1614, the petitioner has the burden of demonstrating the invalidity of a

zoning decision. |.C. 36-7-1614 (d) provides: ”The Court shall grant relief under section 1615 [IC

36-7-4-1615 of this chapter only if the court determines that a person seeking judicial relief has

been prejudiced by a zoning decision that is: (1) arbitrary, capricious, an abuse of discretion, or

otherwise not in accordance with law; (2) contrary to constitutional right, power, privilege, or

immunity; (d) in excess of statutory jurisdiction, authority , or limitations, or short of statutory

right; (4) without observance of procedures required by law; or (5) unsupported by substantial

evidence."

7. This proceeding is not a trial de novo. This Court cannot substitute its own judgment for or

reweigh the Board’s findings. See Wastewater One, LLC. V. Floyd Cty‘ Bd. 0f Zoning Appeals 947

N.E. 2d 1040, (Ind. Ct. App. 2011) However, if a question before the trial court presents a pure

question of law, the court is not required to defer to the determination of the Board and the

and may substitute its judgment for that Of the Board if the trial court finds that the Board’s

determination was iliegal. See Holmes v. Bd. Of Zoning Appeals ofJasper Cty. 634 N.E. 2d 522,

(Ind. Ct. App. 1994).

8. When the petitioner purchased the property in 2002, the Bloomington Municipal Code referred

to the zoning district in which the property was located as an ”Institutional
"
zoning district and

allowed all the properties in this district to be used as a ”Fraternity or Sorority”. At that time,

the phrase ”Fraternity or Sorority" was defined as follows:

” A building or portion thereof used for sleeping accommodations, with or without

accessory common rooms and cooking and eating facilities, for groups of unmarried

students in attendance at an educational institution. Shall also include any building or

portion thereof in which individual rooms or apartments are leased to individuals, but

occupancy is limited to members of a specific fraternity or sorority, regardless of the

ownership of the building or the means by which occupancy is so limited.”

9. In 2006, the city of Bloomington adopted the Unified Development Ordinance and in 2015, the

Bloomington CityCouncil amended the definition of ”Fraternity or Sorority” for purposes of the

Unified Development Ordinance to provide as follows:

”Fraternity/Sorority House” means a building or portion thereof used for sleeping

accommodations, with or without accessory common rooms and cooking and eating



10.

11.

12.

13.

facilities, for groups of unmarried students who meet the following requirements: all

students living in the building are enrolled at Indiana University, Bloomington Campus;

and Indiana University has sanctioned or recognized the students living in the building

as being members of a fraternity or sorority through whatever procedures Indiana

University uses to render such a sanction or recognition. Shall also include a building or

portion thereof in which individual rooms or apartments are leased to individuals, but

occupancy is limited to members of a specific fraternity or sorority, regardless of the

ownership ofthe building or the means by which occupancy is so limited, provided the

two requirements noted in the first sentence of this definition are also met.”

In denying the petitioner’s administrative appeal, the respondent found that notices of violation

were properly issued because Indiana University no longer sanctioned or recognized Gamma-
Kappa Chapter of Tau Kappa Epsilon, Inc. as a fraternity for students attending Indiana

University and that accordingty, the petitioner could no ionger lease its property to the local TKE

chapter for student housing. The respondent argues that this application ofthe Code is proper

because it is reasonable for the definition to limit the definition offraternities and sororities to

those sanctioned or recognized by indiana University.

The petitioner asserts that the definition is invalid under Indiana and Federal law, that its

application violates due process, and that the respondent's actions constitute an unlawful

taking.

After considering all of the evidence and arguments of the parties, the Court finds the

petitioner has proven that the respondent’s actions are contrary to law and violates the

Constitution of Indiana. As argued by the petitioner, Article 4 Section 1 of the Indiana

Constitution delegates the legislative authority to the General Assembly and the General

Assembly has delegated planning and zoning powers to municipalities and their respective plan

commissions and boards of zoning appeals. The respondent has improperly delegated the

authority to indiana University to unilaterally define what constitutes a fraternity or sorority

under the respondent's Unified Development Ordinance.

The Court also finds that the petitioner has established that the respondent’s actions also

constitute an unlawful delegation of governmental authority in violation of the due process

clause of the Fourteenth Amendment of the United States Constitution. As argued by the

petitioner, the respondent’s definition allows Indiana University to unilaterally determine how
the petitioner may use its property and both the respondent and the petitioner are bound by

that determination. The respondent's Ordinance does not provide a standard to control the

University’s decision, nor does it provide the petitioner with a right to a review of the

University’s decision. Under the definition, the University can make the decision to recognize or

sa nction a fraternity under whatever procedures that it chooses, without restriction. This type

of delegation of authority has been found to be unconstitutional as found by the Supreme Court

of the United States in State of Washington ex re. Seattle Title Trust Co. v. Roberge, 278 U.S.



116 (1928). More recently the Indiana Court of Appeals in Counceller v. City of Columbus Plan

Com’n 42 N.E. 3d 146 (Ind. Ct. App. 2015) cited the Roberge case and acknowledged that zoning

ordinances which grant unrestricted power to neighbors to withhold consent for a particular

property use are unconstitutional. The respondent’s definition offraternities gives Indiana

University the unrestricted power to determine the petitioner’s use of its property without

providing any mechanism for reviewing and overruling the University’s decision, and for this

reason is unconstitutional and not in accordance with law.

14. The Court now grants the Petition for Judicial Review, strikes down the definition of

”Fraternity/Sorority House” as defined by the Bloomington Unified Development Ordinance as

unlawful , sets aside the decision of the Board of Zoning Appeals, and Orders the Board of

Zoning Appeals to dismiss and vacate the Notices of Violation issued against the petitioner.

15. The Court, having granted the Petition for Judicial Review on other grounds, finds that no
reason exists to address the petitioner’s argument that the respondent’s actions constitute a

taking.

Cause disposed.

All Ordered this 6th clay of February, 2019.
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