e MEMORANDUM

Ax
TOﬁ Mayor John Hamilton
FROM: Dave Williams, Operations Director for Parks Department
DATE: April 16, 2018
RE: Switchyard Park Construction
Funding Source: 2015 TIF Bond — 976-15-159004-53990
Total Dollar Amount of Contract: $27,150,060.00

Department Head Initials of Approval: PM

Expiration Date of Contract: May 31, 2020

Due Date For Signature: As Soon as Possible

Record Destruction Date (I.egal Dept): May 31, 2030

Legal Department Tracking #: 18-229

PREVIOUSLY REVIEWED BY & RETURN SIGNED CONTRACT TO THIS
ATTORNEY:

Larry Allen

ATTORNEY IS TO RETURN SIGNED CONTRACT TO THIS
DEPARTMENTAL EMPLOYEE:

Dave Williams
Summary of Contract:

Park construction per 2012 “Switchyard Park Master Plan”
(http://tinyurl.com/switchyard).



http://tinvurl.com/switclivard%E2%80%99

AGREEMENT
BETWEEN
CITY OF BLOOMINGTON
PARKS AND RECREATION DEPARTMENT,
REDEVELOPMENT COMMISSION
AND
WEDDLE BROTHERS BUILDING GROUP, LL.C
FOR
SWITCHYARD PARK CONSTRUCTION

THIS AGREEMENT, is executed by and between the City of Bloomington (the “CITY”), Indiana,
Parks and Recreation Department through the Board of Park Commissioners (the “Board”), the
Redevelopment Commission (the “Commission”) and Weddle Brothers Building Group, LLC, (the
“CONTRACTOR?™).

WITNESSETH THAT:
WHEREAS, the CITY desires to retain CONTRACTOR’S services for SCOPE OF WORK

{(more particularly described in Attachment A, “Scope of Work™); and

WHEREAS, CONTRACTOR is capable of performing work as per his/her Bid on the Bid Summary
sheet; and

WHEREAS, in accordance with. Indiana Code 5-16-13 ef seq., incorporated herein by reference,
Contractor is a Tier 1 or General Contractor for this project; and

WHEREAS, CONTRACTOR was determined to be the lowest responsible and responsive Bidder
for said project.

NOW, THEREFORE, in consideration of the mutual promises hereinafter enumerated, the parties
agree as follows:

ARTICLE 1. TERM
1.01 This Agreement shall be in effect upon execution of this Agreement by all parties. In accordance

with Indiana Code 5-16-13 ef seq., incorporated herein by reference, Contractor is a Tier 1 contractor or
general contractor for this project.

ARTICLE 2. SERVICES
2.01 CONTRACTOR shall complete all work required under this Agreement within 753 (seven hundred

and fifty-three) calendar days from the date of the Notice to Proceed, unless the parties mutually agree to
a later completion date, Substantial Completion shall mean completion of all work.

2.02 It is hereby understood by both parties that time is of the essence in this Agreement. Failure of
CONTRACTOR to complete all work as herein provided will result in monetary damages to the CITY. It
is hereby agreed that the CITY will be damaged for every day the work has not been performed in the
manner herein provided and that the measure of those damages shall be determined by reference Section
13.00 of the General Conditions for Each Day of Overrun in Contract Time. CONTRACTOR agrees to pay
the CITY said damages or, in the alternative, the CITY, at its sole discretion, may withhold monies otherwise
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due CONTRACTOR. It is expressly understood by the parties hereto that these damages relate to the time
of performance and do not limit the CITY’s other remedies under this Agreement, or as provided by
applicable law, for other damages.

2.03 CONTRACTOR agrees that no charges or claims for damages shall be made by him for any delays
or hindrances, from any cause whatsoever during the progress of any portion of the services specified in the
Agreement. Such delays or hindrances, if any, may be compensated for by an extension of time for a
reasonable period as may be mutually agreed upon between the parties, it being understood, however, that
permitting CONTRACTOR to proceed to complete any service, or any part of the services / project, after
the date to which the time of completion may have been extended, shall in no way operate as a waiver on
the part of the CITY of any of its rights herein.

ARTICLE 3. COMPENSATION
3.01 CONTRACTOR shall provide services as specified in Attachment A, “Scope of Work”, attached

hereto and incorporated into this Agreement.

3.02 Upon the submittal of approved claims, the CITY shall compensate CONTRACTOR in an amount
not to exceed twenty-five million eight hundred fifty-seven thousand two hundred dollars ($25,857,200.00).
CITY may withhold payment, in whole or in part, to the extent necessary to protect itself from a loss on
account of any of the following:

Defective work.

Evidence indicating the probable filing of claims by other parties against CONTRACTOR which

may adversely affect CITY.

Failure of CONTRACTOR to make payments due to subcontractors, material suppliers or

employees.

Damage to CITY or a third party.

3.03 CONTRACTOR may submit an Application for Payment no more frequently than every two weeks.
Prior to the submission of the first Application for Payment the CONTRACTOR shall submit a schedule of
values that allocates the entire Contract Sum among various portion of the Work. Applications for Payment
shall show the percentage of completion of each portion of the Work as of the end of the period covered by
the Application for Payment. Any Applic‘ation for Payment must be reviewed and approved by the City
Engineer or the Engineer’s representative in accordance with the bid packet. Based upon Applications for
Payment submitted to the CITY Controller’s Office by the CONTRACTOR, the CITY shall make progress
payments by percentage of the work completed. The CITY will pay the CONTRACTOR not later than 45
days after the claim has been approved for payment. Payment to the CONTRACTOR shall also be subject
to the retainage and Escrow Agreement provided below.

3.04 Thesubmission of any request for payment shall be deemed a waiver and release by CONTRACTOR
of all liens and claims with respect to the work and period to which such payment request pertains except as
specifically reserved and noted on such request.

3.05 CONTRACTOR shall maintain proper account records for the scope of all services of this
Agreement and provide an accounting for all charges and expenditures as may be necessary for audit
purposes. All such records shall be subject to inspection and examination by CITY’s representatives at

reasonable business hours.
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3.06 For projects utilizing federal funding the CONTRACTOR shall submit time sheets (WH-347) for
his own and all subcontracted employees, to City Engineer or the Engineer’s representative for approval and
review, including review for compliance with Davis Bacon requirements, if federal funds are used.

3.07 Engineer The City Engineer shall act as the CITY’s representative and assume all duties and
responsibilities and have all the rights and authority assigned to the Engineer in the Contract Documents in
connection with completion of the Work in accordance with the Contract Documents.

ARTICLE 4. RETAINAGE
For contracts in excess of $100,000 and for which CONTRACTOR requested Progressive Payments on its

Bid Form, the CITY requires that retainage be held set out below.

4.01 Escrow Agent The retainage amount withheld shall be placed in an escrow account. First
Financial Bank, Bloomington, Indiana, shall serve as the escrow agent.

4.02 Retainage Amount The escrow agent, CITY and CONTRACTOR shall enter into a written
escrow agreement. Under that agreement, the CITY shall withhold five percent (5%) of the dollar value of
all work satisfactorily completed until the Contract work is complete. The escrow agent shall invest all
escrowed principal in obligations selected by the escrow agent. The escrow agent shall be compensated for
the agent’s services by a reasonable fee, agreed upon by the parties, that is comparable with fees charged
for the handling of escrow accounts of similar size and duration. The fee shall be paid from the escrow
income. The escrow agent’s fee may be determined by specifying an amount of interest the escrow agent
will pay on the escrowed amount, with any additional earned interest serving as the escrow agent’s fee.
The escrow agreement may include other terms and conditions as deemed necessary by the parties.
However, if CONTRACTOR intends to receive a Single Lump Sum payment upon acceptance of this
project, retainage will not be required and an Escrow Agreement will not be required.

4.03 Payment of Escrow Amount The escrow agent shall hold the escrowed principal and income
until receipt of the notice from the CITY and CONTRACTOR that the Contract work has been
substantially completed to the reasonable satisfaction of the CITY, at which time the CITY shall pay to the
CONTRACTOR the balance to be paid under this Contract and execute such documents as are necessary
to authorize the escrow agent to pay to the CONTRACTOR the funds in the escrow account, including
both specifying the part of the escrowed principal to be released from the escrow and the person to whom
that portion is to be released. After receipt of the notice, the escrow agent shall remit the designated part of
the escrowed principal and the escrowed income, minus the escrow agent’s fees, to the person specified in
the notice. However, nothing in this section shall prohibit CITY from requiring the escrow agent to
withhold amounts necessary to complete minor items of the Contract, following substantial completion of
the Contract in accordance with the provisions of paragraph 4.04.

4.04 Withholding Funds for Completion of Contract If, upon substantial completion of the Contract,
there still remains minor Contract work that needs to be completed, or minor Contract work that needs to
be performed to the satisfaction of the CITY, the CITY may direct the escrow agent to retain in the escrow
account, and withhold from payment to the Contractor, an amount equal to two hundred percent (200%) of
the value of said work. The value of said work shall be determined by the architect/engineer. The escrow
agent shall release the funds withheld under this section after receipt of notice from the CITY that all work
on the Contract has been satisfactorily completed. In the event that said work is not completed by the
Contractor, but by the CITY or another party under contract with the CITY, said funds shall be released to

the CITY.
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ARTICLE 5. GENERAL PROVISIONS

5.01 CONTRACTOR agrees to indemnify and hold harmless CITY and its officers, agents, officials and
employees for any and all claims, actions, causes of action, judgments and liens arising out of any negligent
act or omission by CONTRACTOR or any of its officers, agents, officials, employees, or subcontractors or
any defect in materials or workmanship of any supply, materials, mechanism or other product or service
which it or any of its officers, agents, officials, employees, or subcontractors has supplied to CITY or has
used in connection with this Agreement and regardless of whether or not it is caused in part by a party
indemnified herein under. Such indemnity shall include attorney’s fees and all costs and other expenses
arising there from or incurred in connection therewith and shall not be limited by reason of the enumeration
of any insurance coverage required herein.

CONTRACTOR shall indemnify and hold harmless CITY and its officers, agents, officials and employees
for any and all damages, actions, costs, (including, but not limited to, attorney’s fees, court costs and costs
of investigation) judgments and claims by anyone for damage to property, injury or death to persons
resulting from the collapse or failure of any trenches, ditches or other excavations constructed under or

associated with this contract.

5.02 Abandonment, Default and Termination
5.02.01 CITY shall have the right to abandon the work contracted for in this Agreement without

penalty. If CITY abandons the work described herein, CONTRACTOR shall deliver to CITY all surveys,
notes, drawings, specifications and estimates completed or partially completed and these shall become the
property of CITY. The earned value of the work performed shall be based upon an estimate of the proportion
between the work performed by CONTRACTOR under this Agreement and the work which
CONTRACTOR was obligated to perform under this Agreement. This proportion shall be mutually agreed
upon by CITY and CONTRACTOR. The payment made to CONTRACTOR shall be paid as a final payment
in full settlement of his services hereunder.

5.02.02 If CONTRACTOR defaults or fails to fulfill in a timely and proper manner the obligations
pursuant to this Agreement, CITY may, after seven (7) days’ written notice has been delivered to
CONTRACTOR, and without prejudice to any other remedy it may have, make good such deficiencies and
may deduct the cost thereof from the payment then or thereafter due to CONTRACTOR. In the alternative,
CITY, at its option, may terminate this Agreement and take possession of the site and of all materials,
equipment, tools and construction equipment and machinery thereon owned by CONTRACTOR, and may
finish the project by whatever method it may deem expedient, and if the such action exceeds the unpaid
balance of the sum amount, CONTRACTOR or his surety, shall pay the difference to CITY.

5.02.03 Default: If CONTRACTOR breaches this Agreement or fails to perform the work in an
acceptable manner, he shall be considered in default. Any one or more of the following will be considered
a default:

Failure to begin the work under this Agreement within the time specified.

Failure to perform the work with sufficient supervision, workmen, equipment and materials to insure

prompt completion of said work within the time limits allowed.

Unsuitable performance of the work as determined by CITY ENGINEER or the Engineer’s

representative.

Neglecting or refusing to remove defective materials or failure to perform anew such work as shall

have been rejected.

Discontinuing the prosecution of the work or any part of it.

Inability to finance the work adequately.




If, for any other reason, CONTRACTOR breaches this Agreement or fails to carry on the work in an
acceptable manner.

5.02.04 CITY shall send CONTRACTOR a written notice of default. If CONTRACTOR, or his
Surety, within a period of ten (10) days after such notice, fails to remedy the default, then CITY shall have
full power and authority, without violation of the Contract, to take the prosecution of the work out of the
hands of said CONTRACTOR, to appropriate or use any ot all materials and equipment on the ground as
may be suitable and acceptable, and may, at its option, turn the work over to the Surety, or enter into an
agreement with another Contractor for the completion of the Agreement according to the terms and
provisions thereof, or CITY may use such other methods as, in its opinion, shall be required for the
completion of said Contract in an acceptable manner.

5.02.05 All cost of completing the work under the Contract shall be deducted from the monies due
or which may become due to said CONTRACTOR. In case the expenses so incurred by CITY shall be less
than the sum which would have been payable under the Contract if it had been completed by said
CONTRACTOR, CONTRACTOR shall be entitled to receive the difference. However, in case such
expense shall exceed the sum which would have been payable under the Contract, CONTRACTOR and his
Surety will be liable and shall pay to CITY the amount of said excess. By taking over the prosecution of
the work, CITY does not forfeit the right to recover damages from CONTRACTOR or his Surety for his
failure to complete the work in the time specified.

5.02.06 Notwithstanding any other provision of this Agreement, if funds for the continued fulfillment
of the Agreement by CITY are at any time not forthcoming or are insufficient, through failure of any entity
to appropriate the funds or otherwise, then CITY shall have the right to terminate this Agreement without
penalty by giving prior written notice documenting the lack of funding in which instance, unless otherwise
agreed to by the parties, this Agreement shall terminate and become null and void.

5.02.07 CITY agrees that it will make its best effort to obtain sufficient funds, including but not
limited to, including in its budget for each fiscal period during the term hereof a request for sufficient funds
- to meet its obligations hereunder in full.

5.03 Successors and Assigns
5.03.01 Both parties agree that for the purpose of this Agreement, CONTRACTOR shall be an

Independent Contractor and not an employee of CITY.

5.03.02 No portion of this Agreement shall be sublet, assigned, transferred or otherwise disposed of
by CONTRACTOR except with the written consent of CITY being first obtained. Consent to sublet, assign,
transfer, or otherwise dispose of any portion of this Agreement shall not be construed to relieve
CONTRACTOR of any responsibility of the fulfillment of this Agreement.

5.04 Extent of Agreement: Integration
5.04.01 This Agreement consists of the following parts, each of which is as fully a part of this
Agreement as if set out herein:
1. This Agreement and its Attachments.
2. All Written Amendments and other documents amending, modifying, or supplementing the
Contract Documents which may be delivered or issued after the Effective Date of the
Agreement and are not attached hereto.
3. All Addenda to the Bid Documents.




The Invitation to Bidders.

The Instructions to Bidders.

The Special Conditions.

All plans as provided for the work that is to be completed.

The Supplementary Conditions.

The General Conditions.

10. The Specifications.

11. The current Indiana Department of Transportation Standard Specifications and the latest
addenda.

12. CONTRACTOR’S submittals.

13. The Performance Bond and the Payment Bond.

14. The Escrow Agreement.

15. Request for Taxpayer Identification number and certification: Substitute W-9.

LN

5.04.02 In resolving conflicts, errors, discrepancies and disputes concerning the Scope of Work to be
performed by CONTRACTOR, and other rights and obligations of CITY and CONTRACTOR, the
document expressing the greater quantity, quality or other scope of work in question, or imposing the greater
obligation upon CONTRACTOR and affording the greater right or remedy to CITY shall govern; otherwise
the documents shall be given precedence in the order as enumerated above.,

5.05 Insurance

5.05.01

CONTRACTOR shall, as a prerequisite to this Agreement, purchase and thereafter maintain such
insurance as will protect him from the claims set forth below which may arise out of or result from
CONTRACTOR'’S operations under this Agreement, whether such operations be by CONTRACTOR or
by any SUBCONTRACTORS or by anyone directly or indirectly employed by any of them, or by anyone
for whose acts any of them may be liable:

Coverage Limits

A. Worker’s Compensation & Disability Statutory Requirements

B. Employer’s Liability Bodily Injury by Accident $100,000 each accident
Bodily Injury by Disease $500,000 policy limit
Bodily Injury by Disease $100,000 each employee

C. Commercial General Liability (Occurrence Basis) $1,000,000 per occurrence

Bodily Injury, personal injury, property damage, contractual and $2,000,000 in the
liability, products-completed operations, General Aggregate aggregate
Limit (other than Products/Completed Operations)

Products/Completed Operation $1,000,000
Personal & Advertising Injury Limit - $1,000,000
Each Occurrence Limit $1,000,000
Fire Damage (any one fire) $50,000
D. Comprehensive Auto Liability (single limit, owned, $1,000,000 each accident

hired and non-owned)
Bodily injury and property damage
E. Umbrella Excess Liability $5,000,000 each occurrence
and aggregate




The Deductible on the Umbrella Liability shall not be

more than $10,000
5.05.02 CONTRACTOR’S comprehensive general liability insurance shall also provide coverage for
the following:

Premises and operations;

Contractual liability insurance as applicable to any hold-harmless agreements;

Completed operations and products; which also must be maintained for a minimum period of two
(2) years after final payment and CONTRACTOR shall continue to provide evidence of such
coverage to CITY on an annual basis during the aforementioned period;

Broad form property damage - including completed operations;

Fellow employee claims under Personal Injury; and

Independent Contractors.

5.05.03 With the prior written approval of CITY, CONTRACTOR may substitute different types or
amounts of coverage for those specified as long as the total amount of required protection is not reduced.

5.05.04 Certificates of Insurance showing such coverage then in force (but not less than the amount
shown above) shall be on file with CITY prior to commencement of work. These Certificates shall contain
a provision that coverage afforded under the policies will not be canceled or non-renewed until at least sixty
(60) days’ prior written notice has been received by CITY. The CITY shall be named as an additional
insured on the Commercial General Liability, Automobile Liability, and Umbrella Excess Liability
policies. The CONTRACTOR shall agree to a waiver of subrogation on its Worker’s Compensation policy.

5.06 Necessary Documentation CONTRACTOR certifies that it will furnish CITY any and all
documentation, certification, authorization, license, permit or registration required by the laws or rules and
regulations of the City of Bloomington, the State of Indiana and the United States. CONTRACTOR further
certifies that it is now and will maintain in good standing with such governmental agencies and that it will
keep its license, permit registration, authorization or certification in force during the term of this Agreement.

5.07 Applicable Laws CONTRACTOR agrees to comply with all federal, state, and local laws,
rules and regulations applicable to CONTRACTOR in performing work pursuant to this -Agreement,
including, but not limited to, discrimination in employment, prevailing wage laws, conflicts of interest,
public notice, accounting records and requirements. This Agreement shall be governed by the laws of the
United States, and the State of Indiana, and by all Municipal Ordinances and Codes of the City of
Bloomington. Venue of any disputes arising under this Agreement shall be in the Monroe Circuit Court,

Monroe County, Indiana.

5.08 Non-Discrimination

5.08.01 CONTRACTOR and subcontractors shall not discriminate against any employee or applicant
for employment, to be employed in the performance of this Agreement, with respect to hire, tenure, terms,
training, conditions or privileges of employment, because of race, sex, color, religion, national origin,
ancestry, disability, sexual orientation, gender identity, veteran status or housing status. Breach of this
covenant may be regarded as a material breach of the Agreement.

5.08.02 CONTRACTOR certifies for itself and all its subcontractors compliance with existing laws
of the City of Bloomington, the State of Indiana and the United States regarding:




Prohibition of discrimination in employment practices on the basis of race, sex, color, religion,
national origin, ancestry, disability, sexual orientation, gender identity, veteran status, housing status,
or any other legally protected classification,

The utilization of Minority and Women Business Enterprlses CONTRACTOR further certifies that

it:
a. Has formulated its own Affirmation Action plan for the recruitment, training and

employment of minorities and women, including goals and timetable; which has been

approved by the City’s Contract Compliance Officer,
b. Encourages the use of small business, minority-owned business and women-owned

business in its operations.

5.08.03 FURTHER, PURSUANT TO INDIANA CODE 5-16-6-1, CONTRACTOR AGREES:

5.09

A) That in the hiring of employees for the performance of work under this Agreement or any
sub agreement hereunder, no contractor, or subcontractor, nor any person acting on behalf of such
CONTRACTOR or subcontractor, shall by reason of race, sex, color, religion, national origin,
ancestry, or any other legally protected classification, discriminate against any citizen of the State of
Indiana who is qualified and available to perform the work to which the employment relates.

B) That no contractor, subcontractor, or any person on their behalf, shall, in any manner,
discriminate against or intimidate any employee hired for performance of work under this Agreement
on account of race, religion, color, sex, national origin, ancestry, or any other legally protected
classification.

)] That there may be deducted from the amount payable to CONTRACTOR, by CITY, under
this Agreement, penalty of Five Dollars ($5.00) for each person for each calendar day during which
such person was discriminated against or intimidated in violation of the provisions of this
Agreement. Any such person discriminated against retains the right to file a discrimination
complaint with the appropriate civil rights agency or court,

D) That this Agreement may be canceled or terminated by CITY and all money due or to become
hereunder may be forfeited, for a second or any subsequent violations of the terms or conditions
under this section of the Agreement. '

Workmanship and Quality of Materials

5.09.01 CONTRACTOR shall guarantee the work for a period of one (1) year from the date
of substantial completion. Failure of any portion of the work within one (1) year due to improper
construction, materials of construction, or design may result in a refund to CITY of the purchase
price of that portion which failed or may result in the forfeiture of CONTRACTOR’s Performance

Bond.

5.09.02 OR EQUAL: Wherever in any of the Agreement Documents an article, material or
equipment is defined by describing a proprietary product, or by using the name of a manufacturer or
vender, the term “Or Equal” or the term “The Equivalent” if not inserted, shall be implied, and it is
done for the express purpose of establishing a basis of durability and efficiency and not for the
purpose of limiting completion. Whenever material or equipment is submitted for approval as being
equal to that specified, the submittal shall include sufficient information and data to demonstrate that
the material or equipment conforms to the Contract requirements. The decision as to whether or not
such material or equipment is equal to that specified shall be made by the ENGINEER. The approval
by the ENGINEER of alternate material or equipment as being equivalent to that specified, shall not
in any way relieve CONTRACTOR of responsibility for failure of the material or equipment due to
faulty design, material, or workmanship, to perform the function required by the Contract

8




Documents. Specifications as determined by other entities within the City of Bloomington such as
City Utilities shall only be substituted or changed by their approval which shall be submitted in
writing to the ENGINEER, ' .

5.09.03 CITY shall be the sole judge of the sufficiency of workmanship and quality of
materials, Disputes shall be resolved by the City Engineer or the Engineer’s representative and are
not subject to arbitration. '

5.10 Safety. CONTRACTOR shall be responsible for the safety of employees at all times and shall
provide all equipment necessary to insure their safety. CONTRACTOR shall ensure the enforcement of all
applicable safety rules, regulations, ordinances and laws, whether federal, state or local. Contractor’s
Superintendent of Safety shall make daily inspections upon the arrival and leaving of the site at the close of

each workday.

5.10.01 CONTRACTOR is required to comply with IOSHA regulations 29 C.F.R 1926, Subpart P,
Excavations for all trenches of at least five (5) feet in depth. All cost for trench safety systems shall be the
responsibility of the CONTRACTOR and included in the cost of the principal work with which the safety
systems are associated. CONTRACTOR shall sign an affidavit, attached as Attachment B, affirming that
CONTRACTOR shall maintain compliance with IOSHA requirements for excavations of at least five (5) in
depth.

5.11 Amendments/Changes ‘
5.11.01 Except as provided in Paragraph 5.11.02, this Agreement may be amended only by written

instrument signed by both CITY and CONTRACTOR.

5.11.02 Without invalidating the Agreement and without notice to any surety, CITY may, at any time
or from time to time, order, in writing, additions, deletions, or revisions in the work. Upon receipt of any
such document, CONTRACTOR shall promptly proceed with the work involved, which will be performed
under the applicable conditions of the Agreement Documents.

5.11.03 If CONTRACTOR believes that any direction of CITY under paragraph 5.11.02, or any other
event or condition, will result in an increase in the Contract time or price, he shall file written notice with
CITY no later than twenty (20) calendar days after the occurrence of the event giving rise to the claim and
stating the general nature of the claim with supporting data. No claim for any adjustment of the Contract
time or price will be valid if not submitted in accordance with this Paragraph.

5.11.04 CONTRACTOR shall carry on the work and adhere to the progress schedule duting all
disputes or disagreements with CITY. No work shall be delayed or postponéd pending resolution of any
dispute or disagreement except as CONTRACTOR and CITY may otherwise agree in writing.

5.12 Performance Bond and Payvment Bond
5.12.01 For contracts in excess of $100,000, CONTRACTOR shall provide CITY with a

Performance Bond and a Payment Bond in the amount of one hundred percent (100%) of the contract
amount.

5.12.02 Failure by CONTRACTOR to perform the work in a timely or satisfactory fashion may result
in forfeiture of CONTRACTOR’S Performance Bond.




N
t

5.12.03 If the surety on any bond furnished by CONTRACTOR becomes a party to supervision,
liquidation, or rehabilitation action pursuant Indiana Code 27-9 e seq. or its right to do business in the State
of Indiana is terminated, CONTRACTOR shall, within thirty (30) calendar days thereafter, substitute
another bond and surety, both of which must be acceptable to CITY.

5.13 Payment of Subcontractors CONTRACTOR shall pay all subcontractors, laborers, material
suppliers and those performing services to CONTRACTOR on the project under this Agreement. CITY
may, as a condition precedent to any payment hereunder, require CONTRACTOR to submit satisfactory
evidence of payments of any and all claims of subcontractors, laborers, material suppliers, and those
furnishing services to CONTRACTOR. Upon receipt of a lawful claim, CITY shall withhold money due to
CONTRACTOR in a sufficient amount to pay the subcontractors, laborers, material suppliers, and those
furnishing services to CONTRACTOR.

5.13.01 The surety of the Payment Bond may not be released until one (1) year after the Board’s final
settlement with the CONTRACTOR.

3.14  Written Notice Written notice shall be considered as served when delivered in person or sent by
mail to the individual, firm, or corporation, or to the last business address of such known to CONTRACTOR

who serves the Notice. Notice shall be sent as follows:

TO CITY: TO CONTRACTOR:
City of Bloomington | Lee E. Carmichael
Attn: Dave Williams, Operations Director Weddle Bros. Building Group, LLC
401 N. Morton St., Suite 250 | 2182 W. Industrial Park
Bloomington, Indiana 47404 Bloomington, IN 47402

5.15 Severability and Waiver In the event that any clause or provision of this Agreement is held to be
invalid by any court of competent jurisdiction, the invalidity of such clause or provision shall not affect any
other provision of this Agreement. Failure of either party to insist on strict compliance with any provision
of'this Agwement shall not constitute waiver of that party’s right to demand later compliance with the same
or other provisions of this Agreement.

5.16 Notice to Proceed CONTRACTOR shall not begin the work pursuant to the “Scope of Work™ of
this Agreement until it receives an official written Notice to Proceed from the City. Contractor shall start
active and continuous work on the Agreement within fifteen (15) calendar days after the date of the Notice
to Proceed. Inno case shall work begin prior to the date of the Notice to Proceed. If a delayed starting date
is indicated in the proposal, the fifteen (15) calendar day limitation will be waived. Work day charges will
then begin on a date mutually agreed upon, but not later than the delayed starting date specified. In the event
that any Agreement is canceled after an award has been made but prior to the issuing of the Notice to
Proceed, no reimbursement will be made for any expenses accrued relative to this contract during that period.

5.17 Steel or Foundry Products
5.17.01 To comply with Indiana Code 5-16-8, affecting all contracts for the construction,

reconstruction, alteration, repair, improvement or maintenance of public works, the following provision
shall be added: If steel or foundry products are to be utilized or supplied in the performance of any contract
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Cor subcontract, only domestic steel or foundry products shall be used. Should CITY feel that the cost of
domestic steel or foundry products is unreasonable; CITY will notify CONTRACTOR in writing of this

fact,

5.17.02 Domestic Steel products are defined as follows:
“Products rolled, formed, shaped, drawn, extruded, forged, cast, fabricated or otherwise
similarly processed, or processed by a combination of two (2) or more of such operations,
from steel made in the United States by open hearth, basic oxygen, electric furnace, Bessemer
or other steel making process.”

5.17.03 Domestic Foundry products are defined as follows:
“Products cast from ferrous and nonferrous metals by foundries in the United States.”
5.17.04 The United States is defined to include all territory subject to the jurisdiction of the United
States.
5.17.05 - CITY may not authorize or make any payment to CONTRACTOR unless CITY is satisfied

that CONTRACTOR has fully complied with this provision.

5.18 Verification of Employees’ Immigration Status ,

Contractor is required to enroll in and verify the work eligibility status of all newly-hired employees through
the E-Verify program. (This is not required if the E-Verify program no longer exists). Contractor shall sign
an affidavit, attached as Attachment C, affirming that Contractor does not knowingly employ an
unauthorized alien. “Unauthorized alien” is defined at 8 U.S. Code 1324a(h)(3) as a person who is not a
U.S. citizen or U.S. national and is not lawfully admitted for permanent residence or authorized to work in -
the U.S. under 8 U.S. Code Chapter 12 or by the U.S. Attorney General.

Contractor and any of its subcontractors may not knowingly employ or contract with an unauthorized alien,
or retain an employee or contract with a person that the Contractor or any of its subcontractors learns is an
unauthorized alien. If the City obtains information that the Contractor or any of its subcontractors employs
or retains an employee who is an unauthorized alien, the City shall notify the Contractor or its subcontractors
of the Agreement violation and require that the violation be remedied within thirty (30) calendar days of the
date of notice. If the Contractor or any of its subcontractors verify the work eligibility status of the employee
in question through the E-Verify program, there is a rebuttable presumption that the Contractor or its
subcontractor did not knowingly employ an unauthorized alien. If the Contractor or its subcontractor fails
to remedy the violation within the thirty (30) calendar day period, the City shall terminate the Agreement,
unless the City determines that terminating the Agreement would be detrimental to the public interest or
public property, in which case the City may allow the Agreement to remain in effect until the City procures
a new contractor. If the City terminates the Agreement, the Contractor or its subcontractor is liable to the
City for actual damages.

Contractor shall require any subcontractors performing work under this Agreement to certify to the
Contractor that, at the time of certification, the subcontractor does not knowingly employ or contract with
an unauthorized alien and the subcontractor has enrolled in and is participating in the E-Verify program.
Contractor shall maintain on file all subcontl actors’ certifications throughout the term of this Agreement

with the City.

5.19 Drug Testing Plan
In accordance with Indiana Code 4-13-18 as amended, the CONTRACTOR was required to submit with

his/her bid a written drug testing policy for a public works project that is estimated to cost $150,000 or
11
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more. Among other things, the law sets forth specific requirements that must be in the plan for a program
to test the employees of the CONTRACTOR and Subcontractors for drugs. The successful
CONTRACTOR must comply with all provisions of the statute. This contract is subject to cancellation if
CONTRACTOR fails to implement its testing program during the term of this contract, fails to provide
information regarding this testing at the request of CITY; or provides false information to CITY regarding
CONTRACTOR’s employee drug testing program. CONTRACTOR shall sign an affidavit, attached as
Attachment D, affirming that CONTRACTOR has and shall implement CONTRACTOR'’S employee drug
testing program throughout the term of this project. '

IN WITNESS WHEREOF, the parties of this Agreement have hereunto set their hands.

DATE: A\pgi | 20,2018

City of Bloomington

BY:

B / ﬂ/ﬂm Mua Z

Kathleen Mills, President, Tee Carmichel, President
Board of Park Commissioners Weddle Bros. Building Group, LLC

Paula McDevitt, Dire€or,
Parks and Recreation Dept.

et 7
Don Griffin, Presidéat,

Redgyelopment Commi}sioz . |

Philippa M. anthriefCor\foloragidn Counsel

[l

CITY OF BLOOMINGTON
CITY OF BLOOMINGTON Legal Departiment
Controller : y

i Revicwed By
wed by: 7
%&@&M L any Avcen
DATE: cliahe CATE: 4 [ 16/ 1%

FUND/ACCT: R ~ IS — 399
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ATTACHMENT A

“SCOPE OF WORK”
SWITCHYARD PARK CONSTRUCTION

The project shall include, but is not limited to, demolition of existing buildings and bridges, general site
demolition and environmental remediation, earthwork, utility installation, renovation of existing building
and bridges, construction of new bridges, railings, buildings, and structures, parking lots, concrete and
asphalt walks and trails, permeable and non-permeable unit paving, sports courts, spray plaza water
feature, gathering lawns, playground, dog park, custom site furnishings and amenities, creation of a new
wetland, native plantings and invasive plant management, and the installation of additional landscape
plantings. All work shall be completed as shown on the plans and specifications included with this
packet. The project location (main entrance) is located at 1611 S. Rogers Street.

13




ATTACHMENT B

BIDDER’S AFFIDAVIT IN COMPLIANCE WITH INDIANA CODE 36-1-12-20 TRENCH

SAFETY SYSTEMS;
COST RECOVERY
STATE OF INDIANA )
) SS:
COUNTY OF Monroe )
AFFIDAVIT

The undersigned, being duly sworn, hereby affirms and says that:

President of
(job title)

1. The undersigned is the

Weddle Bros. Building Group, LLC
| (company name)

2. The undersigned is duly authorized and has full authority o execute this Bidder’s Affidavit.

3. The company named herein that employs the undersigned:

i has contracted with or seeking to contract with the City of Bloomington to
provide services; OR
ii. is a subcontractor on a contract to provide services to the City of Bloomington.

4. By submission of this Bid and subsequent execution of a Contract, the undersigned Bidder
certifies that as successful Bidder (Contractor) all trench excavation done within his/her control
(by his/her own forces or by his/her Subcontractors) shall be accomplished in strict adherence
with OSHA trench safety standards contained in 29 C.F.R. 1926, Subpart P, including ail
subsequent revisions or updates to these standards as adopted by the United States Department
of Labor,

5. The undersigned Bidder certifies that as successful Bidder (Contractor) he/she has obtained or
will obtain identical certification from any proposed Subcontractors that will perform trench
excavation prior to award of the subcontracts and that he/she will retain such certifications in a
file for a period of not less than three (3) years following final acceptance.

6. The Bidder acknowledges that included in the various items listed in the Schedule of Bid Prices
and in the Total Amount of Bid Prices are costs for complying with 1.C, 36-1-12-20. The
Bidder further identifies the costs to be summarized below*:




Trench Safety Measuare Units of Unit Cost | Unit Extended Cost
Measurée Quantity
A. Sloping Trench Box
B. | Manhole Box L/S 20,000 L/S 20,000
C. | |
D.
Total $_20,000

Method of Compliance (Specify) 1renches to be sloped to OSHA compliance and/or

use of Trench Shields, manhole boxes

V20 o) o

Signature

Lee E. Carmichael, President

Printed Name
STATE OF INDIANA )

) SS:
COUNTY OF Monroe )

Before me, a Notary Public in and for said County and State, personally appeared

Lee E. Carmichael and acknowledged the execution of the
foregoing this _ 26" day of  April ,20 18

My Commission Expires: _ 3.7.24 ‘L

Signature of Noteuy ubl‘q ey,
\}N\E D, H l .,
County of Residence: Greene Melanie D. Hash ~ \&3/ ‘h\sSIOIvso &

Printed Name of Nntagf,f Pubhc m'

‘e
P
%
NOTARY PUBLIC @+ =
-
&y
oy

% ¢ NOTARY SEAL :
Ak #
*Bidders: Add extra sheet(s), if needed. " s ‘%.m« ..v
“ 4"'@'6; ORI
If Bidder fails to complete and execute this sworn affidavit, his/her Bld' dy B‘e declared nonresponsive
and rejected by the CITY OF BLOOMINGTON.




ATTACHMENT C

“E-Verify AFFIDAVIT”
STATE OF INDIANA )
)SS:
COUNTY OF Monroe
E-Verify AFFIDAVIT

M

The undersigned, being duly swom, hereby affirms and sdys that:

The undersigned is the President of  Weddle Bros. Building Group, LLC
a. (jobtitle) (company name)
The company named herein that employs the undersigned:

i. has contracted with or seeking to contract with the City of Bloomington to provide
services; OR

il, is a subcontractor on a contract to provide services to the City of Bloomington.

The undersigned hereby states that, to the best of his/her knowledge and belief, the company

named herein does not knowingly employ an “unauthorized alien,” as defined at 8 United States
Code 1324a(h)(3).

The undersigned herby states that, to the best of his/her belief, the company named herein is
enrolled in and partlcxpates in the E-verify program.

Signature
Lee E. Carm1chae1 President

Printed Name

STATE OF INDIANA )

)SS:

COUNTY OF Monroe )

Before me, a Notary Public in and for said County and State, personally appeared

Lee E. Carmichael

April

and acknowledged the execution of the foregoing this 26 jay of

,2018 |
I S

Notary Puﬁlia’ s Signature
Melanie D, Hash
Printed Name of Notary ]fubim 1,
My Commission ExpjxtgeP: 5.? @4"/4"
County of Residencg? 5% o_,,é‘
- A 13'

m
< ¥ NoTARY pusLIc
NOTARY SEAL

N

...

»

’ \
Frpggen}




ATTACHMENT D

COMPLIANCE AFFIDAVIT
REGARDING INDIANA CODE CHAPTER 4-13-18
DRUG TESTING OF EMPLOYEES OF PUBLIC WORKS CONTRACTORS

STATE OF INDIANA )
) SS:
COUNTY OF Monroe )

AFFIDAVIT
The undersigned, being duly sworn, hereby affirms and says that:

1. The undersigned is the President of

(job title)
Weddle Bros. Building Group, LLC

(company name)

2. The undersigned is duly authorized and has full authority to execute this Affidavit,
3. The company named herein that employs the undersigned:

i, has contracted with or seeking to contract with the City of Bloomington to provide
services; OR
iv. is a subcontractor on a contract to provide services to the City of Bloomington.

4. The undersigned certifies that Contractor’s submitted written plan for a drug testing program to test
employees of the Contractor and Subcontractor for public works projects with an estimated cost of
$150,000 is in accordance with Indiana Code 4-13-18 as amended.

5. The undersigned acknowledges that this Contract shall be subject to cancellation should Contractor fail to

Mﬂ% all provisions of the statute.

Signature

Lee E. Carmichael, President
Printed Name

STATE OF INDIANA )
) SS:
COUNTY OF Monroe )

Before me, a Notary Public in and for said County and State, personally appeared
Lee E. Carmichael and acknowledged the execution of the foregoing this

26" day of _April ,2013
My Commission Expires: 3.7.24 \
Slgnaturs of Notary Public~—
. ot [SRARY: 1 ’
County of Residence: _Greene Melanie D. Hash P‘N.‘?.D. "/
Printed Name of Notary Public : - o\“?, 07-202 4:0? ’:‘,
P -,s, ESA -
= ¢< NOTARY PUBLIC %
% % NOTARYSEAL
7 co
é.’ .t \5




ATTACHMENT E
STATE OF Indiana

) SS:
COUNTY OF Monroe )

NON-COLLUSION AFFIDAVIT

The undersigned offeror or agent, being duly sworn on oath, says that he has not, nor has any other
member, representative, or agent of the firm, company, corporation or partnership represented by him,
entered into any combination, collusion or agreement with any person relative to the price to be offered

by any person nor to prevent any person from making an offer nor to induce anyone to refrain from making
an offer and that this offer is made without reference to any other offer

OATH AND AFFIRMATION
I affirm under the penalties of perjury that the foregoing facts and information are true and correct
to the best of my knowledge and belief.

Dated this 26" day of April , 2018.

WEDDLE BROS. BUILDING GROUP, LLC

M 2 (0. Q0

Lee E. Carmichael, President

STATE OF Indiana

) SS:
COUNTY OF Monroe )

Before me, a Notary Public in and for said County and State, personally appeared Le¢ B. Carmichael
and acknowiedged the execution of the foregoing this 26™ day of __April

Notary Public’s Slgnature N

Melanie D. Hash
Printed Name of Notary Public

My Commission Explres on:
3.7.24

‘l 113 [
~\ N\E D. H :,
\\3/ < BSION & ‘?6'
- 0\*,507 2097*1)
‘“.
3- NOTARY PUBLIC @ .
; NOTARY SEAL  §
° :
"\ i, eﬁ\& -
Snty
¢, Ar 2
i,"Eo.

‘\

“‘ql“le,

&
4 kY
:'311“‘

%\

# .
."é \N
.

A \\‘\s
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ATTACHMENT ‘F’
ESCROW AGREEMENT

THIS ESCROW AGREEMENT is made and entered into this 26™ day of April 2018, by and between
the City of Bloomington, Indiana, Board of Park Commissioners (the "Board"), the Redevelopment

Commission (“Commission”) (collectively referred to as the “City” herein), and
Weddle Bros. Building Group, LLC _, (the "Contractor"), and First Financial Bank,

an Ohio state chartered bank (the "Escrow Agent"). The City and Contractor shall be collectively
referred to as the “Parties” herein.

WHEREAS, the City and Contractor entered into an Agreement dated the 26™ day of
April , 2018, in the amount of $100,000.00 or more, for the construction of a public

works project (the "Construction Agreement"); and

WHEREAS, said Construction Agreement provides that portions of payments by City to Contractor
shall be retained by City (the "Retainage") and shall be placed in the escrow account created hereby.

NOW, THEREFORE, IT IS AGREED AS FOLLOWS:

To the extent that the City retains funds out of payments applied for by the Contractor under the
provisions of the Construction Agreement providing for payments based on the value of the work
in place and the materials stored, the City shall place the funds so retained in an escrow account.
Such deposit shall be made within three (3) business days after the date such payments are made to
Contractor.

The Escrow Agent shall open a "Money Market" account that invests primarily in short-term,
interest bearing bank deposit accounts, and/or investment grade securities and deposit said Retainage
promptly into the account; however, the Escrow Agent makes no representation as to the yield of such
investment and will not bear liability for any delays in depositing the Retainage or for any failure to achieve
the maximum possible yield from such Deposit.

The income from and earnings on and all gains derived from the investment and reinvestment of the
funds (esctow income) shall be held in the escrow account. The Escrow Agent shall deposit all funds
and hold all investments in a specific escrow fund so that a quarterly accounting can and shall be
made to the Contractor of all investments made in such funds and all income, fees, payments,
deposits, and other activities related to the escrow funds,

The Deposit, less any and all transaction or account fees or charges and out-of-pocket expenses of
Escrow Agent attributable to, or incurred in connection with, the deposit thereof in accordance with the
terms of this Agreement which items may be deducted by the Escrow Agent from the Deposit as set
forth below (such net sum being the “Net Deposit”), will be delivered by Escrow Agent in accordance
with the terms of this Escrow Agreement to the person or persons entitled thereto or, herein, to a
substitute impartial party or a court of competent jurisdiction. Escrow Agent agrees to provide the
Parties with copies of each monthly statement for the Esctow Account for the period for which the
Deposit is held by Escrow Agent. As a condition to the delivery of any funds constituting part of the
Deposit, Escrow Agent may require from the recipient a receipt therefor and, upon final payment or
disposition, may require its release from any liability arising out of the execution or performance hereof,




such release to be in a form reasonably satisfactory to Escrow Agent.
The Escrow Agent shall pay over the net sum held by it hereunder as follows:

The Escrow Agent shall hold all of the escrow funds and shall release the principal, Net Deposit, plus
any accrued interest thereon, less any expenses, including but not limited to attorneys’ fees, thereof only
upon the execution and delivery to it of a Payment Certificate attached here as Exhibit A, executed
by the City and by the Contractor specifying the portion or portions of the principal of the escrow
funds to be released and the person or persons to whom such portions are to be released. After receipt
of said Payment Certificate the Escrow Agent shall remit the designated part of escrowed principal
and the same proportion of the escrowed income to the person(s) specified in the Payment
Certificate. Such release of escrow funds shall be no more than thirty (30) days from the date of
receipt by the Escrow Agent of the release executed by the City and Contractor.

Although statutorily entitled to a fee, the Escrow Agent agrees to waive the monthly statement fee and
the monthly minimum balance.

All income earned on the escrowed principal shall be paid to the Contractor.

In lieu of the presentation of the Payment Certificate described above, any document purporting to be a
certificate will be deemed by the Escrow Agent to be a proper certificate, or will suffice as a joint
instruction, if it contains: (i) the name of the payee; (ii) the amount of the payment to be made; (iii) the
manner of payment (i.e., by certified or cashier’s check, by account-to-account transfer, or by wire
transfer, whichever is applicable); and (iv) the signatures of each of the Parties hereto, excluding the

Escrow Agent.

Escrow Agent will be entitled to rely upon the authenticity of any signature (and upon any facsimile of a
signature as if it were an original signature) and the genuineness and/or validity of any writing received
by Escrow Agent from either of the Parties pursuant to or otherwise relating to this Escrow Agreement.

Bach signatory to this Escrow Agreement warrants that it has full and complete authority to enter into
this Escrow Agreement.

The Escrow Agent may at any time request written instructions from the Parties with respect to the
interpretation hereof or of action to be taken or suffered or not taken hereunder and, notwithstanding any
other provision hereof, will be entitled to withhold (and will not be under any liability to any person for
‘withholding) action hereunder until it has received written instructions signed by all of the Parties.

In the event of the receipt by the Escrow Agent of any notice, demand, or certificate not provided for or
in compliance with this Escrow Agreement or of any inconsistent or conflicting notices or certificates,
the Escrow Agent will be protected in taking no action whatsoever with reference to any such notice or
demand, unless such inaction constitutes gross negligence or willful misconduct on the part of the
Escrow Agent. In case of: (i) receipt of contradictory instructions from the Parties; (ii) any dispute as to
any matter arising under this Agreement; or (iii) any uncertainty as to the meaning or applicability of
any of the provisions hereof, Escrow Agent may, at its option at any time thereafter, deposit the Deposit
and/or documents or assets then being held by it in escrow into a court having appropriate jurisdiction,
or take such affirmative steps as it may elect in order to substitute an impartial bank of comparable
financial and industrial standing to hold the Deposit and/or documents and will thereby be discharged
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and relieved of any and all liability hereunder.

The Escrow Agent may resign at any time by giving a minimum of thirty (30) days' prior written notice
of resignation to the Parties, such resignation to be effective on the date specified in such notice. The
Deposit, and any other assets held by the Escrow Agent under the terms of this Escrow Agreement as of
the effective date of the resignation, will be delivered to a successor escrow agent designated in writing
jointly by the Parties. If no successor escrow agent has been appointed as of the effective date of the
resignation, all obligations of the Escrow Agent hereunder will nevertheless cease and terminate, except
that the Escrow Agent's sole responsibility thereafter will be to keep safely the Deposit then held by it
and to deliver the same to a person designated by both Parties or in accordance with the direction of a
final order or judgment of a court of competent jurisdiction.

The Escrow Agent has no responsibility concerning compliance by the Parties with their duties to each
other under this Escrow Agreement or any other agreements. Escrow Agent will have only such duties
and obligations as are specifically imposed upon it by the terms and conditions of this Escrow
Agreement and no implied duties or obligations will be read into this Escrow Agreement against Escrow

Agent.

The Parties, jointly and severally, agree to indemnify and hold harmless Escrow Agent from and against
any and all costs including its attorney's fees, claims or damages howsoever occasioned that may be
incurred by Escrow Agent acting under this Escrow Agreement or to which Escrow Agent may be put in
connection with Escrow Agent acting under this Escrow Agreement arising from the Parties’ willful

misconduct or negligence.

In the absence of such a joint written authorization and in the absence of the termination of the
Contractor as provided above, the escrowed funds shall be paid in the manner directed by a certified
copy of a judgment of a court of record establishing the rights of the parties to said funds.

The account shall be a commercial money market account set up by the Escrow Agent to hold the
retainage, and there shall be no fees and no minimum balance required. The account shall earn
interest rate based on balances. The Parties agree to reimburse Escrow Agent for all reasonable
expenses, disbursements and advances incurred or made by Escrow Agent in the performance of its
duties hereunder (including reasonable fees, expenses and disbursements of its counsel).

The Escrow Agent will not be required to use its own funds in the performance of any of its obligations
or duties or the exercise of any of its rights or powers, and will not be required to take any action which
in Escrow Agent's reasonable judgment would cause it to incur expense or liability unless furnished with
security and indemnity which it reasonably deems to be satisfactory.

This Agreement and anything done or performed hereunder by either the Contractor or City shall
not be construed to prejudice or limit the claims which either party may have against the other
arising out of the aforementioned Construction Agreement.

This instrument constitutes the entire agreement between the Parties regarding the duties of the
Escrow Agent with respect to the investment and payment of escrow funds. The Escrow Agent is not
liable to the City and Contractor for any loss or damages, other than loss or damage directly caused by
Escrow Agent’s own gross negligence or willful misconduct.

This Escrow Agreement may be amended, modified, superseded, cancelled, renewed or extended, and




the terms or covenants hereof may be waived only by a written instrument executed by all the Parties
hereto.

This Escrow Agreement contains the entire agreement between the Parties with respect to the escrow
transaction contemplated herein and may not be changed or terminated orally.

This Escrow Agreement shall be governed by the laws of the State of Indiana.

This Escrow Agreement will be binding upon and inure solely to the benefit of the Parties hereto and
their respective heirs, administrators, successors and assigns, and will not be enforceable by or inure to
the benefit of any third party, except any successor escrow agent. No party may assign any of its rights
or obligations under this Escrow Agreement without the written consent of the other parties, except that
either of the Parties may assign its rights and obligations hereunder in connection with a permitted
assignment of its rights and obligations under the Agreement in which case any signatures required
hereunder will be those of such assignee.

This Escrow Agreement may be executed in any number of counterparts and by different parties hereto
in separate counterparts, each of which when so executed will be deemed to be an original and all of
which taken together will constitute one and the same agreement. Any party so executing this
Agreement by facsimile transmission shall promptly deliver a manually executed counterpart, provided
that any failure to do so shall not affect the validity of the counterpart executed by facsimile
transmission.

All notices, waivers, consents, approvals and other communications hereunder shall be in writing
and shall be deemed to have been properly given on the date of service if delivered personally or
on the date of mailing if deposited in the United States mail, first class postage prepaid, to the
extent required by applicable law, and will comply with the requirements of the Uniform Commercial
Code then in effect, addressed appropriately as follows:

If to Board:

City of Bloomington Board of Park Commissioners
401 N. Morton Street, Suite 250

Bloomington IN 47404

Attn: Paula McDevitt, Director

If to Commission:
Redevelopment Commission
401 N. Morton Street, Suite 150
Bloomington IN 47404

Attn: Alex Crowley

If to Escrow Agent:

First Financial Bank 536 N. College Ave.
Bloomington, IN 47404

Atin: Cindy Kinnarney
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If to Contractor:

Name: Weddle Bros. Building Group, LLC
Address: 2182 W. Industrial Park
City/State: Bloomington, IN 47402

Attn: Lee E. Carmichael, President

In Witness Whereof, the undersigned have executed this Escrow Agreement as of the day and year
first above written. ,

CITY:
City of Bloomington, Board of Park Commissioners
By:

(o S

Kathledn Mills, President

City of Bloomington, Regdevelopment Commission

By: Qf

Don Griffin, Pi'esif%nt

CONTM’.‘TOR:
By: { g. W

Printed Name: Lee E. Carmichael

Title: President
Tax 1.D. No.: OS ~ OSS%CQW _l

ESCROW AGENT:

First Financial Bank

By:

Printed Name:

Title:




AUTHORIZATION TO RELEASE ESCROW FUNDS

First Financial Bank
536 N. College Avenue
Bloomington, IN 47404

Attn: Cindy Kinnarney

Ladies and Gentlemen:

Pursuant to that certain Escrow Agreement dated as of , 20 , by and among you
as Escrow Agent and the undersigned (the “Escrow Agreement”), the undersigned hereby jointly notify and instruct you
to issue a check for the balance in the Escrow Account as follows:

Escrow Account for Retainage on Project:

Account Holder/Contractor:

Primary Account Number:

The undersigned, in consideration of the release of funds being held by Escrow Agent, and other good and
valuable consideration, receipt of which is hereby acknowledged, hereby release, acquit and forever discharge the
Escrow Agent, and it employees, officers, directors, agents, accountants, attorneys and parent companies, and all
directors, agents, accounts and attorneys of such parent companies and all employees, officers, and heirs, executors,
administrators, successors and assigns of all of the foregoing, jointly and severally (collectively, the “Bank Parties™), of
and from all and any manner of action, actions, cause and causes of action, suits, debts, dues, sums of money, accounts,
bonds, bills, covenants, confracts, agreements, promises, obligations, defenses, offsets, counterclaims, damages,
judgments, claims, demands and liabilities of any kind or character whatsoever, known or unknown, suspected or
unsuspected, in contract or in tort, in Jaw or in equity, that any one or more of the undersigned had, have, may have or
may in the future have against any one or more of the Bank Parties arising out of the undersigned’s’ willful misconduct

or negligence.

Sincerely,
THE ESCROW PARTIES:
The City of Bloomington Weddle Bros. Building Group, LLC
By: By:
Dave Williams, Operations and Development Director Lee E. Carmichael, President
By:
Don Griffin, President, Redevelopment Commission
Reviewed and Approved By:
Escrow Agent
Paula McDevitt, Director . First Financial Bank
Parks and Recreation Department .
By:

Dated: '

Printed Name and Title




